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CARLSON, JUSTICE, FOR THE COURT:

1.  Weaerequested today inthisgpped torevigt our prior decisonswhich requireagtate employee
to exhaudt certain atutorily mandated adminidraiveremediesprior toinvoking thejudicid processwhich,
pursuiant to gatute, providesfor only limited judicid review basad on theadminidrativerecord. Insodoing

we mug condder the remedies available to a gate employee who dleges tha his termingtion from date



employment was in retdiation for his lawful exerdse of cartain rights or for other improper reasons. The
employeeinthiscasesought rdief through Sateadminidrative procedures firg through hisformer employer
and then through the Employee Apped s Board (EAB). Upon recaiving an adverse decison fromthe EAB
hearing officer, the aggrieved employeedid not goped to thefull Board pursuant to Miss Code Ann. 825
9-131, but ingead filed an origind actionin Sate court and was awarded dameges by ajury plusan avard
by the trid judge of attorneys fees and expenses, as wdl as damages under the Missssippi Tort Claims
Act (MTCA). Inan effort to Srictly adhere to our prior case law, a divided Court of Appedls reversed
thejury verdict, and trid court judgment condistent therewith, and rendered judgment for the defendants,
finding that the grievance procedure before the EAB wias the exdusive remedy for a date employee to
pursue daims based on violaions of date or federd rights. We accepted the Court of Apped’s invitation
to grant certiorari. Having now revisited the critical issues presented to us, and upon mature congderation,
we reverse the judgment of the Court of Appeds and afirm in part and reverse and render in part the
judgment of thetrid court.
FACTSAND PROCEEDINGSBEFORE THE
ADMINISTRATIVE AGENCY

AND THE TRIAL COURT

2. Initsopinion, the Court of Appeds provided the following satement of factsin this

Jmmy B. Cdlens was terminated from his state position as Program Director for the
Adolescent Unit of the Eagt Missssppi State Hospitd prior to the end of his one-year
probationary period. Cdlens bdieving his termination to be unjuified, pursued his
grievance through procedures st out in the Missssppi State Employee Handbook but
was unsuccessful in otaining any rdief from the employing agency, the Mississppi Sate
Depatment of Menta Hedlth. His contention wasthat hewasterminated for hiseffortsto
correct, or & least expose, improper treetment of someof the patientsby the hospitd Saff.
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Cdlens pafected an goped of histermination to the Employee Appeds Board, an arm of
the State Personnd Board charged by satute with conducting de novo inquiries into
adverse personnd actions when requested to do so by the affected Sate employee.
Cdlenssapped wasdismissed by the hearing officer designated to conduct thehearing on
moation of the employing agency. The agency's mation sought dismissal on the ground thet
Cdlens was a probationary employee who could be discharged a will, with or without
cause, and thus was without any bassin fact to goped his dismissal. The hearing officer
dismissed the goped for lack of jurisdiction, finding that under the Appeds Board rules
the only grounds on which a probationary employee could apped his dismissa, were
danms for various forms of discrimination thet did not extend to FHrs Amendment free
goesch daims. Cdlens did not gpped thet decision to the full Employee Appeds Board.
By hisfailure to do S0, he likewise forfeited any right under the applicable Satute to seek
further review of that decison by way of an goped to thejudidd branch asauthorized by
Missssppi Code Annotated Section 25-9-132 (Rev.1999).

Instead, one year laer, Cdlensfiled this origind action in the Circuit Court of the Frst
Judidd Didrict of Hinds County inwhich he assarted adam for dameges advanang two
dternate theories of lidhility. Thefirg wasthet histermination was due to the exercise of
his Hrst Amendment right to spesk out on matters of public concarn, such adam being
actionable under 42 U.S.C. § 1983 (1994). Alterndtively, Callens assarted that hisfiring
wasinretdiation for hisreporting improper operaions a Eagt Missssppi State Hospitd,
thus making his termination actionable under Missssppi common law as an exception to
the employee-a-will doctrine firg recognized in McArn v. Allied Bruce-Terminix
Co., 626 S0.2d 603, 607 (Miss.1993).

The case proceeded totrid and thejury wasingructed to ddliberate Cdlenssdamsunder
42 U.SC. 81983 (1994). Thejury returned averdict in favor of Cdlensin the amount of
$125,000. The trid court, conduding that Calenss separate daim under McArn was
cognizeble under the Missssppi Tort Clams Act, proceeded to determine that daim
separatey from thebench and awarded Cdlensan additiond $50,000in dameges. Cdlens
filed a pog- verdict mation for attorney'sfeesand court expenses. Thetrid court granted
such feesin the amount of $114,569.14.

East Miss. StateHosp. v. Callens, No. 2000-CA-00258-COA, a 1 2-5 (Miss. Ct. App. Dec. 18,
2001). Thefollowing additiond factsarelikewiserdevant. Jmmy B. Cdlens Ph.D., wasaprobaionary
employeea the East Missssppi State Hospitdl (EMSH, or Hospitdl), and Dr. Ramiro J. Martinez wasthe

Hospitd director. Cdlens sdutieslargdy involved working with adolescent girls who were confined for



drug abuse or other asodid behaviors. After severd months on thejob, Callensfdt that Martinez was not
intereted in reforming various deficiendes that Cdlens percaived in paient care and gaff discipling and
he wrote to Roger McMurtry, Dr. Matinez' s superior a the Missssppi Department of Mentd Hedlth
(MDMH), outlining hiscomplaints  Cdlens simmediate supervisor, Tom Elliott, hed a conference with
Cdlensinwhich hewashighly aritica of Calensfor having gone over the heeds of hisimmediate superiors,
and four days later Cdlenswasfired.
PROCEEDINGSBEFORE THE COURT OF APPEALS

13.  After thedrcuit court jury verdict in favor of Dr. Calens EMSH and the other Sate defendants,
MDMH, Martinez, and McMurtry, gppeded to this Court, and the case was assgned to the Court of
Appeds A divided Court of Appedsfound that, under this Court's precedent, the grievance procedure
before the Employee Apped's Board was the exdusive remedy for a Sate employee to pursue an action
under the provisons of 42 U.SC. 8§ 1983. Alsp, the Court of Appeds found thet this exdusive remedy
goplied to Cdlens even though he was a probationary employee. The Court of Appedsfurther found thet
judicid estoppd did not apply because the State had not argued that the Board lacked jurisdiction to heer
Cdlenssdam,; rather, the Board found thet Cdlens hed faled to date adam uponwhichrdief could be
granted. Findly, the Court of Appedsfound that, while this Court's decison in Hood v. Mississippi
Department of Wildlife Conservation, 571 So.2d 263 (Miss. 1990), left unanswvered certain
guestions concerning the gppropriate procedurd guiddinesto be utilized by a sate employee atempting
to pursue a8 1983 daim through the EAB process, as an intermediate gppdlate court it was duty-bound

tofallow Hood and its progeny.



4.  TheCourtof Appedls concurrenceand dissent opined that United States Supreme Court decisons
were controlling and mandated that Calens should be dlowed to proceed as he had onhis§ 1983 daim
ingate court. The dissent further opined thet this Court's decison in Hood was incondstent with these
United States Supreme Court decisons and was thus preempted.
DISCUSSI ON
.  Cdlensagues (1) that requiring himto litigate his action under 42 U.S.C. § 1983 through adae
adminidrative remedy vidlatesthe Supremecy Clause of the Condtitution; (2) that forang him to seek rdief
from the dleged wrongdoer through the Sate adminidtrative remedy dso vidlates the Supremecy Clause
(3) thet the date adminigtrative remedy does not goply to him; and, (4) thet theissue of punitive damages
should have been submitted to the jury. The fird three issues are combined and redtated for darity as
follows
l. WHETHER THE ADMINISTRATIVE REMEDY PROVIDED TO

CALLENSTHROUGH THEEMPLOYEE APPEALSBOARD WAS

HISSOLE AVAILABLE REMEDY FOR AN ALLEGED 42 U.S.C.

§1983 CAUSE OF ACTION.
6. Cdlensassartsthat thedecison of the Court of Appedswas* grievoudy vidativeof the Supremecy
Clause of the United States Condtitution.....” However, we unhestatingly acknowledge that while
expressng concerns about the percaived procedurd quagmire wrought by our decison in Hood v.
Mississippi Department of Wildlife Conservation, 571 So.2d 263 (Miss. 1990), the Court of
Appeds, while not unenimousinits decison, zedoudy adhered to the Hood pronouncementsin reeching

itsdecigon. Likewise, Cdlenswasnot timid about hisassessment of our decisoninHood. Cdlens scert.

petitiona so asserted that “ Hood runswhally afoul of the United States Supreme Court’ s pronouncements



regarding state-promulgated rules and their gpplication to [42 U.S.C.] 8§ 1983 dams.” We acknowledge
the gopropriateness of Cdlens s assartions congstent with the notions of fair and zed ous advocacy.

7. Sinceour prior decisonin Hood isthe focus of today’ s goped, wefird review thefactsin Hood
and our pronouncements contained therein. Hood was terminated from his pogtion with the Missssppi
Department of Wildlife Consarvation (DWC)* in 1985 because of aconviction for conspiracy to commit
voter fraud. Hood gopeded hisdischargeto the EAB, which affirmed in January 1986. Hood did not seek
judicid review of the Board's decison. On goped of hisarimind conviction, this Court, bassd on cartain
iregulaities in the grand jury proceedings, reversed Hood's conviction and ordered his indictment
quashed. Hood v. State, 523 So.2d 302, 311 (Miss. 1988). Prior to the Copiah County Grand Jury’s
further condderation of Hood's case in light of our decison, Hood chose to indead waive a grand jury
indidment and enter ano contest (nolo contendere) pleaon ahill of information, whereupon thetrid court
accepted Hood' s no contest plea, adjudicated Hood quilty of the charged offense basad on the record
before the court, and sentenced Hood to a 9x-month suspended jail sentence and payment of afine.

18.  Severd monthslater, feding vindicated by the manner in which hiscrimind procesdings had been
concluded, Hood sought DWC reingtatement to his previous position; however, DWC denied Hood's
request. Without saeking his avallable gatutory remedies viaadminigrative gppedls, followed by judica

review, Hood smply filed suit (only againg the DWC) in the Copiah County Chancery Court, aleging

The DWC was formerly known as the State Game and Fish Commission.
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wrongful termination and refusdl toreingtate, and asking for monetary and punitivedamages? Thechancery
court dismissed Hood'saction, gating thet the EAB’ sadminidrative processwasHood'sexdusveremedy.
T0. On goped this Court effirmed. Asto the question of whether the Board's adminigtretive process
was adequate to condder 42 U.S.C. § 1983 dams, this Court found:

We see no reason why DWC and thereefter the Employee Appeds Board were not
whally competent to congder every dam Hood assartsin the present complaint, induding
the grounds for his Section 1983 dams. Sate law provides that dvil service employees
suchasHood may be discharged only for “ingfficiency or other good cause”" Miss. Code
Ann. § 25-9-127 (Supp. 1990). Federd and date congtitutions may afford one such as
Hood additiond protections in his employment. The remedia process provided such
employess necessaily vedts the employeds department, agency or inditution, and
utimatdy the EAB, with full authority to hear not only the merits vel non of any charge of
ineffidency or other good cause, but aso any other matter of fact or law theemployee may
assart affecting hisemployment. Wetake Section 25-9-131(3)'sdirectivethat thegopeds
procedure there provided "replace any exiging Satutory procedure’ as dedaring thisthe
employeds exdudve remedy.

Hood may have presented before DWC and theredfter before the EAB every ground for
rdief heassartsin the present complaint, induding hisfederd daims. Section 1983 merdy
serves as a method for assarting dams of violaion of conditutiond rights, the act
containing no subgtantive provisonsin and of itsdf. Chapman v. Houston Welfare
Rights Organization, 441 U.S. at 618, 99 S.Ct. a 1916;[°] Estate of Himelstein
v. City of Fort Wayne, I ndiana, 898 F.2d 573, 575 (7th Cir. 1990); Triggv. Fort
Wayne Community Schools, 766 F.2d 299, 300 (7th Cir. 1985). The more rdaxed
adminigraive gppdlate process before EAB is quite condudve to a full aring of the
employedsconditutiond daims On judidd review thedrcuit courtisspedificaly charged
to congder whether EAB's action doridged "some ... condtitutiond right of theemployee”
Miss Code Ann. 8 259132 (Supp. 1990). On find review, the employees
adminigraive remediesthusexhaugted, hemay beforethe Circuit Court pursued| avenues
of rdlief Section 1983 mekesavalable See Presnell v. Pell, 298 N.C. 715, 260 S.E.2d

2No individua was sued in an officid or persona capacity.

3The full cite of Chapman, found earlier in the Hood opinion, is 441 U.S. 600, 99 S.Ct. 1905, 60
L.Ed.2d 508 (1979).



611 (1979), and particularly Johnston v. Gaston County, 323 S.E.2d 381 (N.C.App.
1984). Such daims are within this Court's competence.

Hood, 571 So.2d a 268. Despite this endorsement of the administrative process for hearing § 1983
clams, this Court dso mentioned the following in a footnote: "Of course, the adminidraive agencies
(DWC and EAB) haveno authority to order the plethoracf rdief avallableinjudiad procesdingsinvolving
Section 1983." Hood, 571 So.2d at 268 n.4.

10. Cdleans dtes, and the Court of Appeds dissent rdied on, the United States Supreme Court
dedgonsinPatsyv. Board of Regents, 457 U.S. 496, 102 S. Ct. 2557, 73 L. Ed. 2d 172 (1982), ad
Felder v. Casey, 487 U.S. 131, 108 S. Ct. 2302, 101 L. Ed. 2d 123 (1988). In Patsy the Supreme
Court found thet a person raisng 8 1983 dams was not required to firg exhaust date adminidraive
remedies. InF el der, the Court found thet aWiscong n natice-of-dam satutewas preempted wherethere
was an attempt to gpply such agatute in astate court 8 1983 action. The Supreme Court found that (8)
notice of daim Satutes cregte aburden on litigantsin date actionsthet is absent from the samelitigation in
federd courts; (b) the date court litigant is given an unfairly short amount of time to recognize that he has
been deprived of afederd condtitutiond right; (€) Congress never intended that damants under § 1983
be required firg to submit ther daimsto the government respongble for ther injuries; (d) notice of dam
Sautes are enacted primarily for the benefit of governmentd defendants; and, (€) adaelaw thet dtersthe
outcome of 81983 daimsdepending solely onwhether they arebrought in sate or federd court within thet
date would be preempted. TheCourtin Felder dsowarned that “forms of locd practice’ could not be

used to defeat afederd right. 487 U.S. a 138.



11. TheCourt of Appeds gopropriately acknowledged the United States Supreme Court’ s decision
in Felder, but found that Snce Hood was decided by this Court two years efter Felder, Hood was
contralling. In fact, on this point, the Court of Appeds Sated:
Whether [thegatutory] procedure, commencing asan adminidrative metter beforeabody
having the authority to consder condiitutiond dams such asthe ones Cdlensassarts, but
unable, a leedt a theadminigrativelevd, to providetherdief unequivocaly medeavalale
under 42 U.SC. § 1983 (1994), could escape a dam that it was a “form of loca
practice’” having thered potentid to unduly impede the prosecution of suchadamraises
troubling quedions.
Callens, a 7 15.

112. ThisCourt subssquently consgdered agmilar questioninWright v. White, 693 So.2d 898 (Miss.
1997). Wright and other employees of the State Department of Hedlth resigned, dleging that they hed
done S0 because of violaions of thar date and federd rights  They began the adminidrative process
through the Employee Appeds Board. After presenting testimony but before completion of the EAB
proceeding, Wright and the othersfiled suit in Hinds County Circuit Court. The Board then attempted to
trander the matter to the drcuit court. The drcuit court dismissad the complaint and vacated the trandfer.
Wiright appeded. This Court found thet "no agpect of the statutes credting the EAB givesit authority to
trander a pending sate employment matter to crcuit court, and because such a trandfer is contrary to
Hood and the gatutory method of adminidrative gpped and judicd review, thelower court'svacaing the
order of trandfer and dismissng the complaint isaffirmed.” Wright, 693 So.2d at 903. Asfor Wright's
agumeant that gatecvil service procedure was preempted by 42 U.S.C. § 1983, this Court found thet the
issue was procedurdly barred because it had not been raised in the trid court. As to the merits of the

question, this Court further found that Wright could not suethe Sate, Sate agenciesor dateofficids, acting



inthair officid cgpaaity, in sate court under 42 U.S.C. § 1983, citing Will v. Michigan Dep't of State
Police, 491 U.S. 58,109 S. Ct. 2304, 105 L. Ed. 2d 45 (1989). Certainindructivelanguagein Wright

iscrudd to our determination in the case sub judice

This Court' sdecisonin Hood further confirmsthat where the Legidature has created a
avil sarvice scheme which provides an express datutory method of judicid review and
gpped of thedecisons of adminigtrative bodies, that atutory method may not beignored
infavor of an origind action in chancary court or drcuit court. See al so, Scott v. Lowe,
223 Miss. 312, 78 So.2d 452 (1955); Tennant v. Finane, 227 Miss. 410, 86 So.2d
453, (1956).

The date avil sarvice datute and sysem of adminigirative gpped or judidd review isnot
unconditutiond or contrary to the federd “ Supremacy Clause’ because, as a matter of
federd law, date agendiescannot be sued for damagesin Sate court under Section 1983,
Section 1983 doesnat itsdf provide any subgtantiverights. Ingteed, itissmply thefederd
datutory vehide through which dams of dleged vidaions of federd condtitutiond rights
may be brought and remedied under certain circumstances. Chapman v. Houston
Welfare Rights Org., 441 U.S. 600, 617, 99 S.Ct. 1905, 1915-16, 60 L.Ed.2d 508
(1979).

693 So. 2d at 902, 904.

113. Thereisinded a least one procedurd smilarity between Wright, where an attempt was made
to trander an action from EAB to the drcuit court, and the case sub judice, wherethe drcuit court action
wasfiled after the EAB hearing officer dismissed Calensscase. However, our inquiry doesnot end here,
because we are genuindy concerned about Cdlens's § 1983 daims agand date employees in thelr
persond (individud) cgpedities Notwithstanding our prior decisonsin Hood and Wright, wedo find
certain factud and procedurd digtinctions when compared to our casetoday. Wereved at thispoint thet
our decison today does indeed hinge on the officid vs individua capadities of the individud defendants

in the case sub judice. On the other hand, Hood and Wright arefactudly disinguishablein that Hood
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involved a suit only againgt a Sate agency, and Wright invaved the issue of whether the EAB hed
datutory authority to trandfer a pending matter to the drcuit court. Additiondly, in Wright this Court,
basaed on a procedurd bar, expressy dedined to address the issue of whether the gpplicable cvil service
datutes were preempted by 8 1983. Again, we emphasize that both Hood and Wright, involved suits
agang date agendesand date officddsacting inther offica cgpadities. Inreviewing therecord before us,
induding the pleadings, we note thet Cdlens sorigind complaint makes no reference to personsactingin
their officid or persond cgpadities Miss R. Civ. P. 9(a) requires that “[t]he capacity in which one sues
or issued mugt besaed in one sinitid pleading.” Thetrid court’ sMay 25, 1999, find judgment entered
on the jury verdict reflects the languege, “We, the jury, find for the Plantiff and assess dameges a
$125,000.00.......... Accordingly, the Court hereby enters judgment in favor of the Flaintiff in the amount
of $125,000.00.” After thetria court later conducted abenchtrid to consder damagesunder the MTCA,
afind judgment was entered on October 26, 1999, setting out that “the Court hereby entersjudgment in
favor of the Plaintiff in the amount of $289,569.14.”

14.  While the United States Supreme Court has held that ate officids can be subject to persond
ligailityin 81983 ections Hafer v. Melo, 502 U.S. 21, 26-27, 112 S.Ct. 358, 116 L .Ed.2d 301 (1991),
it has dso hdld that Sate agencies and ate employees sued in their officid capadities are not subject to
ligilityin § 1983 actions. Will v. Mich. Dep’t of State Police, 491 U.S. 58, 71, 109 S.Ct. 2304, 105

L.Ed.2d 45 (1989).

“We mention here that apainstakingly review of therecord in this case, including the trial transcript,
orders, judgments, etc., failsto reveal against whom thejury verdict and judgment is rendered. We know only
that the judgment isin favor of Dr. Callens.
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A. Official v. Personal Capacitiesof Martinezand McMurtry.
115.  TheU.S Supreme Court hasexplained the differencein the 8 1983 context between persond and
offidd ligility:

Onthemerits, to establish persond lighility ina§ 1983 action, it isenough to show

thet the offidd, acting under color of date law, causad the deprivetion of afederd right.

Moreisrequired in an officid-capadity action, however, for agovernmentd entity islicble

under 8 1983 only when theentity itsdlf isa™ 'moving forog " behind the deprivation; thus

in an offidd-cgpadty it the entity’s "palicy or custom mus have played a pat in the

violaion of federd law.
Kentucky v. Graham, 473 U.S. 159, 166, 105 S.Ct. 3099, 3105, 87 L. Ed. 2d 114 (1985) (citations
omitted). The Court obsarved thet “[ijn many cases, the complaint will not dearly specify whether officds
are ued persondly, in their offidd cgpadity, or both. * The course of procesdings in such casestypicdly
will indicate the neture of the lidhility sought to beimposed. Brandon v. Holt, 469 U.S. 464, 469, 105
S. Ct.873,877,83L. Ed. 2d 878 (1985).” 473 U.S. a 167 n.14. In Brandon, whilethecomplaint did
not digtinguish in what capacity the officd was bang sued, the plaintiffs subseguent pleadings dated thet
he was bang sued in hisoffidd cgpadity. Brandon, 469 U.S. a 469-70.
116. Furthermore inHafer v. Melo, 502 U.S. a 24 in the context of recognizing theright to sue date
offiddsin ther persond capacities under § 1933, the Court made the following observation:

The Third Circuit looked to the procesdings bdow to determine whether certain

respondents brought tharr dams for dameages agang Hafer in her offidd capacity or her

persond capacity. 912 F.2d, a 635- 636. Severd other Courtsof Appedsadheretothis

practice. See Conner v. Reinhard, 847 F.2d 384, 394, n. 8 (CA7), cert. denied, 488

U.S. 856, 109 S.Ct. 147, 102 L .Ed.2d 118 (1988); Houston v. Reich, 932 F.2d 883,

885 (CA10 1991); Lundgren v. McDaniel, 814 F.2d 600, 603-604 (CA11 1987).

Sill othersimpose amorerigid pleading requirement. See Wells v. Brown, 891 F.2d

591, 592 (CA6 1989) (8§ 1983 plaintiff must spedificaly plead that it for damegesis
brought ageingt Seteoffidid inindividud capedity); Nix v. Norman, 879 F.2d 429, 431
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(CA8 1989) (same). Because this issueis nat properly before us we smply reiteratethe
Third Circuit'sview thet "[i]tisobvioudy preferablefor the plantiff to be gpedificinthefirs
ingance to avoid any ambiguity.” 912 F.2d, & 636, n. 7. See this Court's Rule 14.1(3)
("Only the quetions st forth in the petition, or fairly induded therein, will be conddered
by the Court").>

The Fourth Circuit Satesthat “themgority view” isthat no spedific cgpadity need be pled inthe complaint.
Biggs v. Meadows, 66 F.3d 56, 59-60 (4th Cir. 1995) (citing cases from the Second, Third, Fifth,
Seventh, Ninth, Tenth, and Eleventh Circuits (the mgority view); and, the Sixth and Eighth Circuits (the
minarity view)).* The court went on to give practica guidance on how the cgpedity of the defendants
should be construed:

Under the gandard we now adopt, when aplaintiff does not alege capedty spedficaly,
the court must examine the nature of the plaintiff'sdaims, therdief sought, and the course
of proceadings to determine whether a date offidd isbeng sued in a persond cgpadty.
One factor indicaing that suit has been filed in such a manner might be the plaintiff's
falure to dlege that the defendant acted in accordance with a governmenta policy or
cugom, or thelack of indidaof such apalicy or cusom on theface of the complaint. See
Hill v. Shelander, 924 F.2d 1370, 1374 (7th Cir.1991) (finding a persond capecity
dam where "the uncongtitutional conduct dleged involves [the defendanty individud
actions and nowhere dludes to an offidd policy or cusom that would shidd him from
individua culpability). Another indication thet suit has been brought againgt agate
actor persondly may be aplantiff's request for compensatory or punitive dameges, Snce
such rdief is unavalable in offidd capadty suits The nature of any defenses raised in
response to the complant is an additional relevant factor. Because qudified
immunity isavalade only in apersond capeaty suit, Kentucky v. Graham, 473 U.S.

This quote appearsin afootnote appearing in Hafer, 502 U.S. at 24; however, there is no footnote
number but merely “FN*” to indicate the footnote.

6Since Biggs, the D.C. Circuit has also adopted the “ course of proceedings’ approach. Daskalea
v. Digt. of Columbia, 227 F.3d 433, 448 (D.C. Cir. 2000).

State courts have likewise adopted this approach. Carrillo v. State, 817 P.2d 493, 497 (Ariz. Ct.
App. 1991); State v. Nieto, 993 P.2d 493, 508 (Colo. 2000) (even where complaint named defendants in
official capacity, course of proceedings may indicate otherwise); Orozcov. Day, 934 P.2d 1009, 1013 (Mont.
1997) (where damages sought, persona capacity should be inferred; “any other construction would be
illogicd”).
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159, 167, 105 S.Ct. 3099, 3105, 87 L.Ed.2d 114 (1985), the assertion of that defense
indicatesthet the defendant interpreted the plaintiff'saction asbeng againg him persondly.
Throughout, the underlying inquiry remains whether the plantiff's intention to hold a
Oefendant persondly ligble can be ascartained fairly.
66 F.3d at 61 (someditationsomitted & emphasisadded). Thus for 8§ 1983 actions threefactorsemerge
asaudd in a deermingting whether defendants have been sued in thar persond (individud) or officid
cgpadties Thefactorsare: (1) dlegaionsin the complaint, (2) nature of rdief sought, and (3) neture of
Oefenses pled. These factors expand on the Ffth Circuit’ s own test, which is confined to the first factor.
Parker v. Graves, 479 F.2d 335, 336 (5th Cir. 1973) (per curiam).
17. Cdlensscomplaint filed in Hinds County Circuit Court dearly distinguished the causes of action
dleged and the types of rdief that he sought:
COMES NOW the Raintiff, Jmmy B. Cdlens . . . and hereby files this his
Complant for monetary damages agand Eagt Missssppi State Hospitd, Missssppi
Depatment of Mental Hedth, Dr. Ramiro J. Matinez . . . and Mr. Roger McMurtry . .
. for thar vidlation of Missssppi common law in their wrongful termingtion of him, as
well asfor Martinez’sand McMurtry’sviolation of hisFirst Amendment
Rightsand resultant violation of 42 U.S.C. § 1983.
(emphaas added). Asthefirg paragrgph of hiscomplaint shows, and astherest of the pleading bearsout,
Cdlens sought 8 1983 rdief againgt only theindividud defendants Martinezand McMurtry. Only they are
mentioned in count one of the complant, which raisesthe § 1983 dam, whereas the wrongful termination
dam in count two is brought againg “dl Defendants” The gyle of the complaint aso lised those
defendantswithout any indication asto whether they werebeing suedinther officid or persond capadities
118.  Inthe presant case, the patinent dlegations of the complaint dearly focus on the actions of the
individud defendants as being actionable under § 1983, and there isno § 1983 dam againg the date
agendes which were dso sued. Indeed, no § 1983 rdief is available againg dae agencies and Sate
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employess sued in their officid capadities Will v. Mich. Dep't of State Police, 491 U.S. a 71.
Cdlens thus gopropriately sought 8 1983 rdief only againg the individud defendants, not againg the
agendes Saedffiddsare subject to persond lighility via8 1983 in ther individud cgpedities Hafer
v.Melo, 502 U.S a 26-27. The Statearguesthat thecomplant doesnot contain any concretedlegations
againd theindividud defendantswhichwould support aninferenceof persond liability; however, asdready
reveded, the dlegations of Cdlens's complaint do indeed aufficiently charge the individud defendantsin
their persond capadities

119.  Notwithsanding our decisoninHood, we conclude from our objective ressarch that federd-lav
complaints againg persons in ther individud capacities are not required to go through the Employee
AppedsBoard. Cdlens s8§ 1983 action did not seek reingatement or any ather review of hisemployment
daus. Ingead, Cdlens sought money damages from the individud defendants for their aleged violaion
of hisHrg Amendment rights  Because of this, and because individuds in their persond capecities may
be sued for Firs Amendment violaions under 81983, Hafer, 502 U.S. a 26-27; Aucoin v. Haney,
306 F.3d 268, 271 (5th Cir. 2002), the 8 1983 daim againg Martinezand McMurtry was properly before
the drcuit court. In 0 halding that, notwithstanding our exiging sautorily mandated adminidrative
remedies, a daie employeemay judiddly pursue 8 1983 actionsin Sate court againg Sate officdsin their
persond or individud capadities we mugt dill condder theissue of qudified immunity.

B. Did Martinez and McMurtry Enjoy Qualified | mmunity?
920.  The quedion remans asto whether the individud defendants, Martinez and McMurtry, enjoyed

qudified immunity fromsuit under 8 1983, They rased thisdefenseinthar pleedings indudingthar mation
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to digmiss (or in the dternative for summary judgment). The drcuit court summearily denied the mation
without explanation.
121. It iswdl esablished that Missssppi courts exercise concurrent jurisdiction with their federd
counterparts over 8 1983 dams. Felder v. Casey, 487 U.S. a 147; Mainev. Thiboutot, 448 U.S.
1,3n.1,100 S Ct. 2502, 65 L. Ed. 2d 555 (1980); Barrett v. Miller, 559 So. 2d 599, 564 (Miss.
1992). The dements of the cause of action under § 1983, however, “are defined by federd law,” esare
the defenses againg them. Howlett v. Rose, 496 U.S. 356, 375, 110 S. Ct. 2430, 110 L. Ed. 2d 332
(1990).

1. ThelLegal Test for Qualified | mmunity.
122. Denid of summeary judgment on the ground of qudified immunity isrevieved denovo. 1d. This
caeisunlike mogt federd precedents onqudified immunity in the 8 1983 context, however, becauseitis
angpped fromafull trid onthemerits Inthefedera courts, interlocutory gppealsmay be taken when the
digrict court denies a defendant’s mation for summary judgment on the bags of qudified immunity.
Mitchell v. Forsyth, 472 U.S. 511, 530, 105 S. Ct. 2806, 86 L. Ed. 2d 411 (1985).” Here, thisCourt
is presented with ajury’ sfindings of fact. Thus, we are required to conduct aregular de novo review on
guestions of law, while treating the facts aswe would in an goped from adenid of INOV.
123.  ThisCourt hasresated itstest for qudified immunity in the § 1983 context:

Thetegt for qudified immunityistwofold. Frg, the court must determine whether apublic

offidd’s conduct deprived a § 1983 plantiff of a"dearly established” condtitutiond or
datutory right. The condtitutiond right must be sufficently dear to place a reasoneble

"There is, however, no federal right to such an interlocutory appeal in state court. Johnson v.
Fankell, 520 U.S. 911, 922-23, 117 S. Ct. 1800, 138 L. Ed. 2d 108 (1997).
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offidd on notice that cartain conduct violates thet right. Vague or generd assartions of
conditutiondl deprivations are not suffident, and a § 1983 plantiff mugt date with
eedificity the condtitutiond right he aleges has been vidlated. Second, quaified immunity
protects a public offidd even if tha offiaa hes vidlated a dearly etablished right if the
officid's conduct was objectively reasongble.
Williamsv. Lee County Sheriff's Dep’t, 744 So. 2d 286, 292 (Miss. 1999) (citations omitted).
24.  According to the Ffth Circuit, a Hrst Amendment retdiation daim againgt individud defendants
under § 1983 requires that the plaintiff show (1) that he was engaging in a protected activity, (2) thet he
uffered an adverse employment action, and (3) that there was a causd connection between the two.
Beattie v. Madison County Sch. Dist., 254 F.3d 595, 599 (5th Cir. 2001). The protected-activity
andyds mug indude a determinationwhether the plaintiff had agregter interest in commenting on amatter
of public concarn than the defendants had in protecting the efficdency of the workplace. Kinney v.
Weaver, 301 F.3d 253, 268 (5th Cir. 2002). Oncethe plaintiff showsthat the protected speech activity
was amativating factor, the burden shifts to the defendants to prove by a preponderance of the evidence
(4) thet they would haveimplemented the adverse employment action evenin the aasence of the protected
speech. 1 d. a 601 (citing Mt. Healthy City Sch. Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 287,
97 S. Ct. 568, 50 L. Ed. 2d 471 (1977)). Both the causation questions are for the jury to decide.
Shandsv. City of Kennett, 993 F.2d 1337, 1343 (8th Cir. 1993).

125. Ohbvioudy, termingtion is an adverse employment action.  See, e.g., Zaffuto v. City of

Hammond, 308 F.3d 485, 493 (5th Cir. 2002). Also, there can be no serious question thet Cdlens's

8The Fifth Circuit has framed the test in three parts by dividing the first step into (1) whether a
congtitutiona right was violated and (2) whether that right was clearly established at the time of the alleged
violaion, Aucoin, 306 F.3d at 272; however, the test as stated in Williams is essentialy the same as that
stated in Aucoin.
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|letter to McMurtry was protected speech. Thewdfare of petients a asate hospitd isamatter of public
concern. See Pricev. Brittain, 874 F.2d 252, 258 (5th Cir. 1989) (“Without doubt, the wdfare of the
patients a [agate mentd hedth] facility and the protection of ther dvil rightsare matters of seriouspublic
concamn.”); Roth v. Veterans' Admin., 856 F.2d 1401, 1406 (9th Cir. 1988) (citing Schwartzman
v. Valenzuela, 846 F.2d 1209, 1210 (Sth Cir. 1988) (daff psychologid’s criticism of patient
misrestment was protected gpeech)). Also, the public has aninterest in government employees freedom
to “blow thewhistle’” onimproper practices asCdlensdidin hisletter to McMurtry: “A public employee
who engagesinwhistieblowing doesnot forfeit hisprotection againg governmentd aoridgement of freedom
of gpeech if he decides to express his views privately rather than publidy.” Price, 874 F.2d a 258
(citations & internd quotation marks deleted).
126. Evenif Cdlens sgpeechwereonamatter of public concern and led to hisdismissd, the court must
dill goply the Pickering baancing test to determine whether the government’ sinterests as an employer
outweighed the plaintiff’ sright asadtizento spesk out. See Pickering v. Bd. of Educ., 391 U.S. 563,
88S. Ct. 1731, 20 L. Ed. 2d 811 (1968). The government’s interest in suppressing awhistle blower,
however, is unlikely to be augmented by congderations of efficency or decorum:

Government employees are often in the best pogition to know what als the agendies for

which they work; public debate may gain much from their informed opinions And a

govenment employes, like any ditizen, may have agrong, legitimete interest in goeeking

out on public matters. In many such Stutions the government may have to make a

subdantid showing thet the speech is, in fact, likdly to be disruptive before it may be

punished.
Watersv. Churchill, 511 U.S. 661, 674, 114 S.Ct. 1878, 128 L.Ed. 2d 686 (1994) (plurdity opinion)

(citations omitted).
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127.  The Seventh Circuit has outlined the factors to be congdered:
Pickering contemplatesahighly fact-goedificinquiry intoanumber of interrd ated
factors (1) whether the speech would cregte problemsin maintaining disaiplineor harmony
among co-workers, (2) whether the employment reaionship is one in which persond
loydty and confidence are necessary; (3) whether the gpeech impeded the employees
ability to perform her responghilities; (4) thetime, place, and manner of thegpeech; (5) the
context within which the underlying disoute arose; (6) whether the métter was one on
whichdebate was vitd to informed decison-making; and (7) whether the speeker should
be regarded as amember of the generd public. Greer, 212 F.3d a 371.
Pickering bdandngisnot anexerdseinjudidd speculation. Whileit istruethet
in some cases the undigputed facts on summiary judgment permit the resolution of adaim
without atrid, that means only that the Pickering dements are assessed in light of a
record freefrommaterid factud disoutes Here, after thetrid, wemust conduct thisinquiry
inlight of thefull record viewed in the light mogt favoradle to the jury's verdict.
Gustafson v. Jones, 290 F.3d 895, 909 (7th Cir. 2002). We notethat, likethis Court today, the court
in Gustaf son was confronted with an gpped subsequent to ajury verdict.
128. The defendants beds for arguing thet thair interest in protecting the workplace outweighed
Cdlens sinterest in gpeeking out, isthet Calens gepped outsde the chain of authority by going Sraight to
McMurtry rather then through Martinez.

129. “Meedlegaionsof diguption areinaufficent to put the Pickering bdance a issue” Sexton
v. Martin, 210 F.3d 905, 912 (8th Cir. 2000). Accord, Branton v. City of Dallas, 272 F.3d 730,
741 (5th Cir. 2001). In Sexton, policeofficershad goneto themediato voicethar complaints 210 F.3d
a 912. Thecourt ruled that, in the absence of actud showing of disruption, there was not even anissue
of the Pickering baance moreover, had the balance been we ghed, the meager showing of workplace
disruption” would not have outwei ghed the public concernsraised by the officers complaints. | d. at 912-

13.
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130.  The Tenth Circuit has recognized that going Sraight to the public with one's concerns, rather than
fird trying to resolve them within the orgenization, may weigh egaind theemployee. Leev. Nichall, 197
F.3d 1291, 1296 n.1 (10th Cir. 1999). While going outdde the normd chain of command may weigh
agand the employeg, the seriousness of the publlic concern and theleve of actud disruption sudained are
aso factors to congder. Johnsen v. Indep. Sch. Dist. No. 3 of Tulsa County, Okla., 891 F.2d
1485, 1490 n.4 (10th Cir. 1989).

131. Recognizing that police departments have a specid interest in workplace harmony, the Eighth
Circuit hed that a plaintiff’s “failure to fallow the chain of command caled into question his working
reationship with hissuperior officersand at leest potentidly impaired the palice chief's ahility to control the
adtions of his subordinates and maintain the disaipline required by the department to insure public safety.”
Tyler v. City of Mtn. Home, 72 F.3d 568, 570 (8th Cir. 1995). Thecourt hdd thet deviationfromthe
chain of command gave the employer alegitimate reason to demote the employes, dthough the court did
not discussthe oppodte sde of thebdance. 1d. However, in another caseinvolving apolice department,
wherethe plaintiff had somereason for bdieving thet complaintsthrough norma channdswould befruitless
(so thet the* partid breach of the chain of command in this casewas not Smply awhimsica disregard for
authority”), theimportance of protecting whistle blowing outwe ghed the department’ s concernsfor order,
especidly where the employeg s* private cdl to an authority positioned to make aquick invedtigation and
resolution of the dleged improprieties was less disruptive to the City and its police department than other
famms of communication which [theemployed) might havechasen.” Brockell v. Norton, 732 F.2d 664,

668 (8th Cir. 1984).

20



132.  Inthe present case, Cdlens unquestionably went over Martinez' s head to McMurtry, Matinez s
immediate supervisor.  This act weighs againg Cdlens, however, Cdlens tedtified that his previous
complaints hed failed to produce any interest from hissuperiors® Also, Cdlensworked in ahospitd, not
a police department, and while good working rlaions areimportant to every government workplace, the
specid factors rdating to public safety are not ordinarily as prevaent in a hospitd setting asin a police
sdting. Further, Cdlens was spesking on amatter of unquestionable public concern, the aleged odious
abuse and neglect of minorsin the Staie scare. Cdlensdid not cdl up the locd tdevison news channd
or request an interview with a newspgper reporter; he ingead kept his complaints within the MDMH.
Fndly and perhaps mogt importantly, the defendants failed to show any serious disruption as a reult of
Cdlenssleter. Any disruption was caused by ther own anger a his having gone outsde channds, nat
by any ddeterious effect on workplace morde.

133.  Intheend, we condude that the Pickering baandng tes waighsin favor of Calens

2. The Two Causation Questionsfor the Jury.

134.  Wecongder the causation issuein two parts. Frg of dl, Cdlenshad the burden of proving by a
preponderance of the evidence that his letter to McMurtry was a mativating factor in his termination.

Becauseit found for Callens, thejury obvioudy determined thet Callens had met hisburden of proof. The

SCalens's letter to McMurtry also stated: “The failure and frustration resulting from my having
attempted to resolve these issues through normal channelsis now responsible for my bringing these concerns
to your attention.” Asto whether Callens made a sufficient effort “through norma channels,” Gustafson’s
principle that “we must conduct thisinquiry in light of the full record viewed in the light most favorable to the
jury's verdict” is no doubt applicable.
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State vigoroudy diputesthet verdict. ThisCourt reviewsdenidsof mationsfor judgment notwithstanding
the verdict by itsfamiliar gandard:

Under this sandard, this Court will consider theevidencein thelight most favorabletothe

aopdles, giving that party the bendfit of al favorable inference thet may be reasonably

drawn fromtheevidence If thefacts so congdered point S0 overwhemingly infavor of the

gppdlant that reasonable men could not havearrived & acontrary verdict, wearerequired

to reverse and render. On the other hand if thereis substantia evidence in support of the

verdict, thet is evidence of such quity and weight thet reasonable and fair minded jurors

in the exerdse of impartia judgment might have reeched different condusions, afirmance

isrequired.
Coho Res,, Inc. v.McCarthy, 829 So. 2d 1, 8-9 (Miss. 2002) (quoting Gen. Motors Acceptance
Corp. v. Baymon, 732 So. 2d 262, 268 (Miss. 1999). The Hfth Circuit has gated thet “ The causation
issuein firg amendment casesis purdy factud: did retdiation for protected activity cause the termination
in the sense that the termination would not have occurred in its absence?” Prof’l Ass'n of Coll.
Educators, TSNA/NEA v. El PasoCounty Cmty. Coll. Dist., 730 F.2d 258, 266 (5th Cir. 1984).

135. TheSaechdlengeswhether thejury had sufficient evidencetofind any causa connection between
Cdlenss letter and his firing. Cdlens points to the tape-recorded conference he hed, prior to his
termination, with hisimmediate superior, Tom Elliott, who strongly reproached Calensfor sending theletter
to McMurtry. Hlliott, testifying for the defense, dated that he had sent atranscript of this conference to
Martinez no later than the Friday before Cdlens was terminated on the following Monday; wheress,
Martinezdamed that hefirg learned of Callens sletter to McMurtry, when he(Martinez) cdled McMurtry
to tdl him that hewasfiring Cdlens Thejury dso heard deposition testimony from Cdlens sco-worker,

James Gardner, in which Gardner gated thet Elliott hed told him thet the letter “was one of the reesons’
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for thefiring.'® Cdlensdsotedtified that Elliott’ sstatementsat their conference demonstrated aknowledge
of theletter’ s contents. Since Martinez was Elliott' s supervisor, it isreasonableto beieve that McMurtry
would have shared theletter with Martinez rether than with Blliott, and thet Martinez had then shown Elliott
theletter. When consdering dl the evidence and the ressonabl e inferences which may be dravn fromthe
evidenceinthelight mogt favorableto Cdlens, and in dso conddering the short interva between discovery
of the letter by his superiors and his termination, a reasongble jury certainly could have found by a
preponderance of the evidence that the letter was a mativating factor in the termination of Cdlens
Likewise, thejury would have been judtified in dishdlieving McMurtry’ stestimony thet when hementioned
the letter to Martinezafter Martinez cdled him to advisehim of Callens stermingtion, Martinez sresponse
was “Whet |etter?’

136. While the facts recounted by Cdlens and other witnesses suffice to uphold a jury verdict againgt
Martinez, they will not suffice to uphold that verdict againg McMurtry. Thereis no evidence to support
afinding tha McMurtry told Martinez to fire Cdlens, and thereisno respondeat superior lighility under §
1983. Monell v. Dep't of Soc Servs., 436 U.S. 658, 691-92, 98 S. Ct. 2018, 56 L. Ed. 2d 611
(1978); Ware v. Unified Sch. Dist. No. 492, 881 F.2d 906, 912 (10th Cir. 1989).

1137. Cdlensurgesthat McMurtry be held lisble under a“ ddiberate indifference” dandard, whichisa
“gringent” one. InreFoust, 310 F.3d 849, 862 (5th Cir. 2002). “Liability of asupervisor under § 1983

must be predicated on the supervisor's ddiberate indifference, rather than mere negligence. Woodward

v. City of Worland, 977 F.2d 1392, 1399 (10th Cir. 1992). "[ SJupervisory lighility requires'dlegations

10Gardner disputed this in his trid testimony and was vigoroudy impeached with his deposition
testimony.
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of persond direction or of actud knowledge and acquiescence" " | d. a 1400 (quoting Andrews v. City
of Philadelphia, 895 F.2d 1469, 1478 (3d Cir. 1990)). Langley v. Adams County, 987 F.2d
1473, 1481 (10th Cir. 1993). “Merefalure to invedigate’ a subordinate' s decison to terminate an
employeedoesnot riseto ddiberateindifference. San Filippo v. Bongiovanni, 30 F.3d 424, 446 (3d
Cir. 1994). In San Filippo, the senior supervisory authority had “reason to suspect that San Flippo's
prior protected activities had been a subgtantid mativating factor in the decison to initiate dismissa
proceedings.” 1d. TheThird Circuit hdd that this was sufficient to cregte ajury question asto “whether
the ultimate decison-maker acted with ddiberate indifference to the plantiff's firg amendment rights by
goproving the recommendation thet the plantiff bedismissad” 1d. RdyingontheU.S. SupremeCourt’'s
plurdity opinionin Waters v. Churchill, the court acknowledged thet
By halding that the University may be hdd lisble if a fact-finder finds that the Board of
Governors was ddiberatdy indifferent to the possihility thet dismissal proceedings were
initiated againg Sen FHlippo in retdiaion for the exerdise of hisfirg amendment rights we
amilaly require his employer to "tread with a ceartain amount of caré' to avoid "the
possibility of inedvertently punishing someonefor exerasing [hig Ars Amendment rights™
| d. at 446 n.26 (citing Waters, 511 U.S. 661).
138.  Informed of Cdlens sterminaion, McMurtry asked whether the letter was afactor, wastold thet
it wasnot, and went ontoinquire asto thereasonsfor Cdlens stermination, uponwhich Martinez supplied
McMurtry with neutrd, vaid judiifications McMurtry’ s actions thus amounted to “treeding with acertain
amount of care” Cdlensdid not present sufficient evidence to the jury to implicate McMurtry under the

“dringent” gandard imposad by the case law. Thus, we find thet find that McMurtry enjoyed qudified

immunity.
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139.  The sscond causation question for the jury was whether Martinez met hisburden of proving by a
preponderance of the evidencethat the decison to fire Calenswould have been mede even if Callenshed
not written the letter to McMurtry. Martinez dludes to Cdlens having been accused by co-workers of
inappropriate sexua behavior toward cartain femde paients Martinez aso focuses on Cdlens s aleged
professiond deficiendes.

140.  Inresponse counsd for Calenscaled aswitnessestwo former patients (ind uding one patient who
hed supposadly been subjected to hissexud misconduct), who denied any misbehavior by Cdlensandwho
ingtead praisad Cdlens for his concarn of his paients'! Cdlens's counsd also impeached defense
witnesses with evidence of their pogitive opinions about Calens swork before the letter and prior to his
commencement of the lawauit. Despite Cdlens's supposed sexuad misconduct in June, he was not
terminated until September, and no professond, legd, or disciplinary proceedings were ever conducted
agang himonthebas sof that suppased misconduct. Therefore, thejury could reesonably have conduded
fromthat evidence and from the ex-patients tetimony, that Martinez did not takethose charges srioudly,
especidly snce Cdlens presented written documentation of his co-workers energetic defenses of him

agang those charges—ad|l before he wrote hisletter or filed hislawauit.

"The female patients also recounted, in the concise language of Callens' s brief, “a hostile staff that
yelled and cursed a them, routinely placed children in solitary confinement nude with no bathroom
accommodations [so] the children were forced to urinate and defecate on the floor; and a staff that turned
ablind eye to rampant and open homaosexual activity [by patients] on the unit.” Such aleged conditionswere
cited by Callens as motivating his letter to McMurtry.
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41. Thereisdo againthe matter of timing. Depite having been written up only oncefor any vidlaion
of hospita rules and that having been the least consequentid levd of offidid reprimend, Cdlens was
cdledinonaThursday and reproached for having written aletter to McMurtry, and thenfired thefallowing
Monday.

142. Evenif theletter precipitated areview of Calens swork inwhich the various defidendies dleged
a trid were ared, tha fact need not compd afinding for Martinez. The mere exisence of objective
evidence to support atermination does not auffice “In short, the question is not whether the employer
judifigbly could have meade the same decison but whether it actually would have done so.” El

Paso, 730 F.2d a 265 (emphass added). “It isnot necessary that the improper motive be thefind link
in the chain of causation: if animproper mative setsin maotion the eventsthat leed to termination thet would
not atherwise occur, intermediate geps in the chain of causation do not necessrily defeat the plaintiff's
dam.” Id. a 266 (ataion & quotation marks omitted).

143. Here, thejury had subgtantid evidencefromwhichtoinfer that Callens swork and professondism
were nat found wanting by Martinez until he learned thet Cdlens had gone over hishead to McMurtry via
theletter. Thus thejury wasjudified in finding that Martinez hed falled to prove by a preponderance of
the evidence that the termination would have hgppened when and how it did, regardiess of the letter.

Accordingly, thejury’ s verdict is beyond the authority of this Court to disturb.

12Cdllensreceived a Type | reprimand, on a scale of | to 111, for arguing with a nurse after he had
spokento a patient who wasin “time out,” which isaperiod of time when a patient can neither speak nor be
spoken to. He testified that the nurse had threatened to increase the girl’s penalty because Callens had
spoken to her, and that he argued against punishing the girl for an incident which he admitted to be his fault.
According to Callens, no discipline was imposed on the nurse, and this type of inaction was but an example
of what caused Callens to conclude that complaining to Martinez would be futile.
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C. WeretheJury Instructions Faulty?
4. TheSaedsodlegesongoped that thejury indructionsweresofaulty astorequirereversa. “The
ingructions refarred to ‘Defendant, Defendants” ‘Defendants,’” and ‘Defendant’s  thr oughout,
implyingdl named Defendants”  Thejury ingructionswere no doulbt repetitive and lengthy, but itiscrudd
here to sent out verbatim Jury Indruction No. P-1 (with paragrgph numbers supplied):

[1] It isunlawful under 42 USC § 1983 for aperson acting “under color of date
law” to retdiate againgt a Sate employee who has engaged in anactivity thet is protected
by the free gpeech provison of the Frs Amendment of the United States Condtitution.
“Under color of thelaw” meansDr. Ramir ez [sic] and/or Mr.M cM urtry wereacting
within thar lavful authority when they terminated Cdlens. However, they dso may have
acted “under color of date law” if they acted without lawful authority or beyond the
boundsof thar lanful authority if their actswere committed while purporting or pretending
to actin paformanceof thar offidd duties. Dr.M ar tinezand/or Mr.M cM urtry may
a0 have acted “under color of date law” if they abusad or misused ther power as an
offidd by committing awrongful act or failing to act when they should have.

[2] To prevail on hisdam of having been retdiated againg for reporting patient
neglect and abuse, Dr. Callens must prove by a preponderance of the evidence thet the
Defendants' termination of him was mativeted by hisexerdse of hisHrs Amendment free
gpeechrights. Dr. Cdlens speech is protected under the Firs Amendment if it was
goeech involving amatter of public concern and, under dl of the circumdtances it did not
unduly interfere with the duties and responsibilities of Dr. Cdlens employmentt.

[3] Dr. Cdlensdoesnot haveto provetha Dr.M ar tinezintentiondly termineted
him soldy basad on his speech activities, but thet Dr. Calens report was a subdantia
condderation that mede adifference or influenced Dr. M ar tineZ sdecison.

[4] If you find from a preponderance of the evidence that the Defendant took
adverse action agang the Plaintiff a leest in part because of his oppostion to what he
reasonably believed to be patient neglect and abuse a EMSH, then you must decide
whether the Defendant has shown by apreponderance of the evidence that the Defendant
would have terminated Dr. Cdlens even if he had not engaged in protected soeech
adtivities.

[5] If you find that the Defendant would havefired Dr. Cdlensfor reesonswhally
gpart from hisfree gpeach activities, then your verdict should befor the Defendant. If you
find, however, that the Defendant has not shown an independent reason to terminate Dr.
Cdlens, you mugt find histermination wasiin retdiaionfor exercise of Dr. Cdlens sHrgt
Amendment rights and you may award damages againg Dr. M artinez
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[6] If youfind thet Dr. Cdlens proved by apreponderance of the evidencethat the

Defendant, Mr. M cM urtry, as bureau chief of the Missssppi Department of Mental

Hedth with direct supervisory authority over East Missssppi State Hospitd and Dr.

Martinez, failed to act or wasddiberady indifferent regarding the actions of Dr. Martinez

interminating Cdlens, whichwereinvidaion of Dr. Cdlens rights, thenyou must find thet

McMurtry islidbleto Dr. Cdlensfor violaion of Dr. Calens rights under 42 USC §

1983 and you may award dameges agang Mr. McMurtry.
(empheds added). Wethusdisagreewiththe State sassartions. Whiletheingruction does shift between
naming the parties (and once misnaming Martinez as Ramirez) and referring to “the Defendarnt,” thereisno
doubt thet “the Defendant” in paragrgphs 4 and 5 is indeed a reference to Martinez, the last defendant
named prior to that teem’suse. Likewisg, the plurd “Defendants’ in paragrgph 2 without question isa
reference to the only two defendants named in the indruction. We condude that this indruction did not
confuse the jury asto whom Cadlenswas suing under 8§ 1983. In fact, the only indructions thet used the
blanket term “Defendants’ were those offered by the defense.
5. Nor doesthe ingruction support the State’' s dam thet the proper law was never presented to the
jury, which was in fact indructed on both causation issues The indruction given was actudly unduly
favoradle to Matinez. In the next to lagt paragrgph of the indruction, the jury istold thet it should find
agang Matinez if he had “nat shown an indgpendent reason to terminate Dr. Cdlens” Actudly, esEl
Paso demondrates, an objective, independentr eason to fir eisnat enoughtoachievequdifiedimmunity,

onemust dso show that thefiring would have occurred regardiess™®

BRelatedly, the State arguesthat I nstruction P-1 misstated the law aslaid down by the U.S. Supreme
Court in Mt. Healthy. That opinion, however, stated that the defendant needed to “show[ ] by a
preponderance of the evidence that it would have reached the same decision as to respondent’s
reemployment even in the absence of the protected conduct.” 429 U.S. a 287. Thus, the language in
Ingtruction P-1 “would have fired Dr. Callens for reasons wholly apart from his free speech activities’ is
drikingly smilar totheMt. Healthy criteria. The State arguesthat if “a legitimate motive was a ground for
termination and the employer credibly testifies that the same action would have [been] or was taken for that
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146. The State d0 raisad the refusd of its indructions D-2 and D-4, though it does not specificaly
dlege that ther refusd was reversble error.  In any event, those indructions largdy duplicated the
subgtance of P-1 and other indructions (induding Indruction D-3, which was given). Thus we find no
reversble eror in indructing the jury.

. SHOULD THE JURY HAVE BEEN ALLOWED TO CONSIDER
PUNITIVE DAMAGES?

147. Cdles agues that the trid court erroneoudy denied a punitive damages indruction for
condderation by thejury. Therecord revedsthat thetrid court Sated:

| am ill going to fallow our procedure asfar as submitting a punitive damege question to

the jury. So once the jury has returned a verdict on actud damages, then you would be

entitled to present your arguments concerning whether or not thet punitivedamagequestion

should be presented to the jury.
However, the transcript does nat indude any proceedings after the jury returned with its verdict, except
for the trid court’s judgment on the Tort Clams Act issues and on the datutory award of atorney's fees
under 42 U.S.C. § 1988.
148.  The record does not reved that counsd for Cdlens ever sought to have the jury indructed on
punitive damages dter the verdict was returned. Nor did counsd present to the trid court any podt-trid
motion dleging error on this point. Accordingly, we condude here that thereisno basson which to rule
that gate law impeded Cdlens s subdantive rights under federd law, thus this assgnment of error is

without merit.

motive aone, termination is justified regardless of unlawful motivation.” First, El Paso suggests otherwise.
Second, the key words in that quotation from the State are“ credibly testifies.” The jury was charged with
evauating credibility, and evidently itsevaluation differed from the State' s. Thereforethetria court’ sgranting
of Instruction P-1 (the only instruction on which the State focuses) did not congtitute reversible error.
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OTHER ISSUES NOT DISCUSSED IN THE COURT OF
APPEALS OPINION

149. Becauseof itsdecisonto reverseand render basad on our decisonin Hood, theCourt of Apped's

undersandably did not address cartain issues which we must now discussin light of our decison today.
THE TORT CLAIMSACT

150. Becauseof our decisontoday, wemust dso addressthetrid court’ sseparate hearing and resulting
additional award of $50,000 under theMissssppi Tort ClamsAct (MTCA), codified asMiss Code Ann.
88 11-46-1 et seg. Pursuant to the jury verdict of May 19, 1999, the trid judge, on May 25, 1999,
entered ajudgment in favor of Cdlensin the amount of $125,000. On June 7, 1999, the sametrid judge
conducted a“hearing,” without ajury, to condder additional damages pursuant to the MTCA. Whilewe
reedily acknowledge that the trid judge had the benefit of dl the evidence presented a thejury trid which
had been conduded just daysbefore, we a o notethet the“ bench trid” conducted pursuant tothe M TCA
congsted merdy of argument of counsd. Cdlens satorney argued to thetrid judge, inter dig, that “it is
my undergtanding that we are cgpped a $50,000 under the (MTCA), given the year in which it was
filed....” Thedefendants attorney basicaly argued the non-gpplicability of theMTCA. Thetrid judgethen
dated:

Okay. Wdl, | am going to view thisin the most liberd podure thetrid court could take

and that would be thet there is a circumstance where a 1983 action could surviveagaing

individuds of agate entity, and a the sametimethe Tort Clams Act cause of action could

exig agang the agency itdf. Thereis certainly some question as to whether those two

causes of action ae available to the plaintiff in the same cause of action.

There haan't been any evidence of the presence of insurance for the department, and the
Court would grant judgment in the amount of $50,000.
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B1.  OnOctober 13, 1999, thetrid court, pursuant to 42 U.S.C. § 1988, entered an order awarding
to Cdlenstheadditiona sum of $114,569.14 for atorney'sfeesand expenses. On October 26, 1999, the
tria court entered afind judgment for Calensin thetotal amount of $289,569.14 ($125,000 pursuant to
the jury verdict; $114,569.14 pursuant to the 42 U.S.C. § 1988 award; and, $50,000 pursuant to the
MTCA). Thefind judgment sated in pertinent part:

Inaddition, pursuant to the (MTCA), the Court has considered the dam of the Plantiff for

terminationin violation of public palicy andfindsinfavor of the Plantiff and hasdetermined

that the evidence supports an additiond award of $50,000 in damages.
152.  Whiletherecord onthe MTCA isdbeit scant, we readily acknowledgethat atrid court judgment
is presumptively correct, aosent evidence to the contrary, Alexander v. State, 759 So.2d 411, 418
(Miss. 2000); Pierrev. State, 607 So.2d 43, 48 (Miss. 1992), and here, the defendants offer nothing
to indicate that the trid court wasin error by awarding the sum of $50,000 under the MTCA. Also, we
again emphesize that the trid judge hed the benefit of hisrecdl of dl the evidence presented a thetrid of
thiscae Thus wedfirm thetrid court’ saward under the MTCA, but congstent with the provisons of
the MTCA, the awvard is againg the Sate agendies, East Mississippi State Hospitd and the Missssippi
Department of Mentd Hedth, and not againg theindividud defendants, Martinez and McMurtry.

ATTORNEY'SFEESUNDER 42 U.S.C. § 1988

153.  As previoudy noted, in addition to the entry of the judgment basad on the jury verdict and the
MTCA award, thetrid court likewiseentered ajudgment awarding attorney'sfeesand expensesto Calens
under 42 U.S.C. § 1988. Based on the totdity of the record, the trid court was judtified in its award of
§ 1988 atorney’s fees and expensesin the amount of $114,569.14; however, it must be darified hereas
agang whom the award may and should be made. From the record it is dear that the awvard was
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gopropriate as againg the state agency defendants and Martinez, but not as to McMurtry. Hutto v.
Finney, 437 U.S. 678, 699-700, 98 S.Ct. 2565, 2578, 57 L.Ed.2d 522 (1978). Based ontheactions
of Martinez and condstent with pronouncements of the United States Supreme Court in Hutto, inesmuch

asthar agent, Martinez violated federd law, the state defendants, the Hospitd and MDMH, may beligble
for § 1988 attorney's fees and expenses
CONCLUSION

4. We aein noway by our dedson today undermining our well established datutorily mandated
adminigraive remedies avallable to one dismissad from date dvil sarvice employment. The goplicable
datutes and our cases interpreting these satutes are dill good law. We smply darify today that when an
individud, such as Dr. Cdlens is discharged by a date agency, and that individud, as aresult of such
discharge, assartsa dam actionable under 42 U.S.C. § 1983 againg one or more date offidasin thar
persond (individud) capadities, that dam may be gopropriatdy assarted viaan action commenced in our
date courts. Our learned judges of the Court of Appeds, in three separate opinions, quite appropriatey
focused on the resulting procedurd problems in trying to fit § 1983 actions into our Satutory scheme
concerning limited judicid review of adminidrative gopeds based soldy on the adminidrative record.
Judge Irving, in a sgparate concurring opinion, conduded that “by writ of certiorari, the Missssppi
Supreme Court can address this problem and correct the prgudice, if any, suffered by Cdlensasaresult
of the procedurd and subgtantive shortcomingsinherent in having a42 U.S.C. 8 1983 daim heard by an

adminigraive board such asthe Employee AppedlsBoard.” East Miss. StateHosp. v. Callens, 32

We have today accepted thet invitation.
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155. Eventhough our dedsonsin Hood, Wright, and other cases, are factudly and proceduraly
dissmilar to the case sub judice, we meke dear today that these prior decisons should in no way in the
future be goplied S0 asto deny adischarged sate employee the right to assert gppropriate 8 1983 dams
agand dae offiddsin ther persond or individud capadities. To the extent that Hood andWright could
be interpreted as adenid of thet right, they are overruled to thet limited extent.

156. Accordingly, for the reesons Sated, to the extent thet thetria court awarded Jmmy B. Cdlensthe
sum of $125,000 pursuant to the jury verdict, the judgment is affirmed againg Dr. Ramiro J. Matinez,
individuly, but reversed and rendered asto East Missssppi State Hospitdl, the Missssippi Department
of Mentd Hedlth, and Roger McMurtry. To the extent thet the trid court avarded Jmmy B. Cdlensthe
sum of $50,000 under the MTCA for wrongful termination in vidlaion of public palicy, the judgment is
afirmed againg East Missssppl State Hospitd and the Missssppi Department of Mentd Hedlth, but
reversed and rendered asto Dr. Ramiro J. Martinez and Roger McMurtry. Totheextent thet thetrid court
awarded Jmmy B. Cdlens the sum of $114,569.14 in attorney's fees and expenses under 42 U.S.C.
8§ 1988, the judgment is afirmed againg East Missssppi State Hospitdl, the Missssppi Department of
Mentd Hedth, and Dr. Ramiro J. Martinez, but reversed and rendered as to Roger McMurtry. To the
extat that the trid court refused to submit the issue of punitive damages to the jury, the judgment is
afirmed.

157.  Insum, thejudgment of the Court of Appeds isreversed, and thetrid court judgment isaffirmed
in part and reversed and rendered in part.

158. THE JUDGMENT OF THE COURT OF APPEALSIS REVERSED, AND THE

JUDGMENT OF THE CIRCUIT COURT OF THE FIRST JUDICIAL DISTRICT OF
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HINDS COUNTY IS AFFIRMED IN PART AND REVERSED AND RENDERED IN

PART.
SMITH, CJ., WALLER AND COBB, P.JJ., GRAVES AND DICKINSON, JJ.,
CONCUR. EASLEY,J.,DISSENTSWITHOUT SEPARATEWRITTENOPINION. DIAZ,

J., NOT PARTICIPATING.



